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A. IDENTITY OF PETIT ONER 

Petitioner Defendant Ci of Yakima (the "City'') asks this Court to 

accept review of the decision ter · ating review designated in Part B. 

B. CITATION TO COUR OF APPEALS DECISION 

Petitioner seeks review of the Court of Appeals' published 

2013. The Court of Appeals' de ision found that the City had standing to 

bring a motion to strike alJegati ns .within Plaintiffs complaint under the 

anti-SLAPP statute, RCW 4.24. 25, but dismissed the City's appeal as 

moot because the trial court sub equently allowed Plaintiff to amend his 

complaint to remove the offen ·ng claims. The Court of Appeals also 

stated that the failure to give a n n-moving party notice of intent to file a 

motion to strike and a reasonabl.e time to remove the offending allegations 

(absent prejudice to the moving party) would preclude relief under the 

statute. A copy of the decision is · the Appendix at pages 1 through 24. 

C. ISSUES PRESENTED F R REVIEW 

A. Js the Court of A peals' decision that a nonmoving party 

may avoid the effect of an anti-S APP motion by removing the offending 

allegations (thus rendering them tion moot) contrary to the provisions of 

RCW 4.24.525, which do not pro ide for avoidance by amendment? 

- 1 -
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B. Is the Court of. ppeals' decision that a nonmoving party 

may avoid the effect of an ti-SLAPP motion (i.e., "mooting") by 

removing the offending alleg tions contrary to the intent of RCW 

4.24.525, which protects cove ed entities from the moment when an 

offending pleading is served? 

C. Is the Court of ppcals' decision that a nonmoving party 

may avoid the effect of an ti-SLAPP motion (i.e., ''mooting") by 

removing the offending allegatio s contrary to the provisions and intent of 

RCW 4.24.525 when attorney's fees have been incurred in bringing the 

motion before an amendment is s 

D. Is the Court of ppeals' decision that a party filing a 

motion under RCW 4.24.525 m st give the nonmoving party notice of 

intent to file the motion and opportunity to remove the offending 

allegations (absent prejudice to he moving party) before such a motion 

may be filed contrary to the inte t and provisions of the statute, which do 

not require such a notice procedu e? 

E. As applied to mun. cipal corporations such as the City. does 

the Court of Appeals' decision c nceming "mooting~' by amendment and 

giving notice/opportunity to the n nmoving party violate the separation of 

powers doctrine by usurping thee elusive right of the Legislature to adopt 

- 2-
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statutory conditions defining under what circumstances claims may 

proceed against municipalities u 

D. STATEMENTOFT 

Plaintiff Michael Henne ("Plaintiff') is a police officer with the 

Yakima Police Department ("Y D"). (CP 3). Between January, 2008 and 

February~ 2011, the YPD investi ated four reports of potential misconduct 

by Plaintiff within the scope of ·s employment as an YPD officer. These 

complaints included allegations of (1) rude conduct with other police 

officers. (2) dishonesty invoivin an alleged assault against Plaintiff, (3) a 

rule violation failure to broa cast emergency information about a 

suspect's location, and (4) a poss ble illegal search. (CP 83-1 02). Pursuant 

to the City's Rules, YPD Policy anual, and policies, the YPD internally 

investigated all four reports. (CP 6-53, 58-79, 85-102, 106-109, 113-114, 

117-120). 

On November 4; 20 I 1, lain tiff filed a lawsuit agahtst the City, 

alleging, in part, unlawful har sment and retaliation by other YPD 

officers. (CP 3-14 ). In his Com laint, Plaintiff alleged three causes of 

action based upon the internal investigation. reports: (l) that he was 

unlawfully retaliated against by e City acting through its employees and 

agents; {2) that the City. "by and ough its agents harassed and retaliated 

against Plaintiff by subjecting numerous unwarranted internal 
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investigations;" and (3) that e City, through its employees. failed to 

investigate and discipline Lt. entz. Officer Curtsinger, Capt Schneider, 

Sgt. Seely, and Lt. Finch for the.· unprofessional behavior. (CP 6-12). 

The City filed a special motion on December 30. 2011 to strike 

Plaintiff's claims relating to d derived from the four reports and 

resulting internal investigation pursuant to Washington's anti-SLAPP 

statute, RCW 4.24.525. (CP 1 -32). The City argued the reports an.d 

resulting internal investigatio s involved "public participation and 

petition~'' as defined by RCW 4. 4.525(2). (!gJ The City pointed out that 

Plaintiff specified no actionable gal basis for the alleged harassment and 

retaliation claims, and the Ci submitted abundant legal authority 

showing the absence of a legal b is for the allegations. (Id.). 

It is important to note th the reports of alleged misconduct were 

generated by Plaintiff's fellow o cers. (CP 83-102). The YPD then used 

the infonnation from these rep rting officers as a basis to initiate the 

internal investigations. (Td.). Plai tiffs claim against the City in part was 

to hold it liable for the acts of the e reporting offi.cers and for the resulting 

internal investigations. (CP 6-12 . The City pointed out below that the 

reporting/investigating officers ould be protected by the anti-SLAPP 

statute, and because the City is so ght to be held liable for their conduct it 

is also protected by the statute See Bradburv v. Superior Court, 49 
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Cai.App.4th 1108, 1 t12-1113, 57 Cal.Rptr.2d 207 (1996) (anti-SLAPP 

statute applies to municipality ·.cariously liable for acts of its employees 

during official investigation). (A p. Br. 26-27). 

On January 30, 2012; P aintiff moved to amend the complaint to 

remove the offending allegation and to strike the City's motion as moot. 

(CP 126, 129, 131). He also atte pted to avoid the motion by claiming he 

had never asserted claims of h assment and retaliation. (CP 129-130). 

Plaintiff submitted no evidenti materials opposing the motion or legal 

authority in support of his theo es. (CP 126-131 ). The City submitted a 

reply, pointing out that Plai . tiff clearly had made allegations of 

harassment and retaliation rela ed to the reports of misconduct and 

resulting internal investigations d that he could not avoid the motion to 

strike simply by amending the co. plaint. (CP 1 71-179). 

The City's Special Motio to Strike was heard on March 9~ 2012. 

(CP 363-381). The City argued t. t the anti-SLAPP statute protected local 

governments from actions based pon communications and proceedings in 

those local. governments, i.e., in t is case reports of police misconduct and 

resulting internal investigations. ( P 363-381). Plaintiff countered that the 

statute does not apply to municip entities. (!QJ. The trial court denied the 

motion to strike and granted Plain ifrs motion to amend. (CP 358~362). 

The City timely sought expedited review pursuant to RCW 
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4.24.525(5) on May 25, 2012. ( P 357). On November 7. 2013, the Court 

of Appeals filed its published ecision. (Appendix at l-9).The Court of 

Appeals properly held that the otections of the statute apply to the City. 

(Appendix at 7-8). 

Ht.e Court of Appeals, owever, then erroneously held that the 

City's appeal was moot be ause Plaintiffs "amended complaint 

supersedes the original compl int.'' (Appendix at 7). The Court of 

Appeals found that Plaintiff h d a right to amend the complaint and 

remove the offending allegati n while the anti-SLAPP motion was 

pending because "the motion to amend was filed before the City filed its 

answer and before the parties e gaged in discovery ... [and] [there is no 

showing of prejudice. dilatory p ctice, or undue delay.'' (Appendix at 6). 

Significant to this Petiti n, the Court of Appeals went further and 

engrafted (without any basis or itation to legal authority and contrary to 

the plain language of the statut ) on the anti-SLAPP statute a judicially 

imposed requirement that partie moving to strike under RCW 4.24.525 

must first infonn the nonmo 'ng party of their intent and give the 

nonmoving party an opportunit to amend the complaint and remove the 

offending claims; only if the c aims are not removed or if prejudice is 

shown. by allowing an amendme t, is a motion to strike proper: 
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There is no showing prejudice, dilatory practice, or 
undue delay. A different situation mi ht be resented if the 
Cit had notified Mr. enne~s counsel that the claims 
violated the anti-SLAPP statute had wamed that a motion 
would be filed if Mr. H e did not voluntaril amend his 
com. laint had iven hi a reasonable amount of time to 
make that amendment et Mr. Henne had failed to take 
action-thereby making t necessary for the City to prepare 
a motion. Absent preju 'ce, dilatory practice, or undue 
delay, Officer Henne ha a right to amend his complaint 
while the anti-SLAPP m tion wa5 pending. 

The City now seeks rcvi w of the Court of Appeals' decision. The 

Court of Appeals incorrectly cr ated a pre-motion notice and opportunity 

procedure and incorrectly dis issed the appeal as moot. The decision 

should be reversed on the issue of mootness and requiring a pre-motion 

notice procedure, and the case s ould be remanded for further proceedings 

con.sistent with the Opinion of th · s Court. 

E. VIEW SHOULD BE ACCEPTED 

This Court may grant r view and consider a Court of Appeals 

opinion if it "involves an issue o . substantial public interest that should be 

determined by the Supreme Co ."RAP 13.4(b)(4). Likewise, this Court 

may grant review and consider a Court of Appeals opinion if it involves "a 

significant question of law u der the Constitution of the State of 

Washington." RAP 13.4(b)(3). The Rules of Appe1late Procedure are 

intended to "be liberally interpr ted to promote justice and facilitate tbe 

- 7 -
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decision of cases on the merits." RAP 1.2(a). See also State v. Watson, 

155 Wn.2d 574, 577-78, 122 P.3 903 (2005). 

1. The Court of A peals' Decision Allowing Avoidance of 
An Anti-SLAP Motion through A Po!!lt-Motion 
Amendment a d Imposing A Notice/Opportunity 
Procedure Rais A Significant Question of Law 
Involving A Sub tantial Public Interest 

a. 
Avoided 

Dismissal 

Enacted in 2010, RCW .24.525 has received scant attention from 

the Washington appellate co . "But because California has a similar 

rsuasive authorities for interpreting the 

F.Supp.2d 1104, 1110 (W.D. ash.2010) (citing ''California law as 

persuasive authority for interpret ng" RCW 4.24.525). 

The Court of Appeals' d ision is contrary to persuasive California 

case law holding a plaintiff ma not avoid the effect of an anti-SLA.PP 

motion by seeking to amend t e complaint and voluntarily dismiss the 

offending allegations falling wit in the scope of the statute. The purpose 

of the anti-SLAPP statute i::; to provide an early, inexpensive, and 

expeditious motion procedure testing the evidentiary sufficiency of 

allegations involving protected c nduct. Laws of2010, ch. 118, § 1. 

- 8-
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1l1e statute makes no p ovision for amending pleadings~ and to 

allow amendment would uncle ine the statute's purpose by disguising the 

vexatious nature of the suit ' through more artful pleading" and by 

allowing an easy escape from t statute's protections (i.e., protecting the 

moving party from delay, distra tion and having its energy and resources 

drained and depleted by a "pro edural quagmire~'). Simmons v. Allstate, 

92 Cal.App.4th 1068, 1073-10 4, 112 Cal.Rptr.2d. 397 (2001); Sylmar 

1049, 1054-1 056, 18 Cai.Rptr. d 882 (2004) (anti-SLAPP motion not 

avoided where plaintiff filed ended complaint as of right three days 

before hearing); Navellier v. Sl·ticn, 106 Cal.App.4th 763, 772-73, 131 

Cal. Rptr.2d 201 (2003); ~oo e v. Liu, 69 Cal.App.4th 745. 751, 81 

Cal.Rptr.2d 807 (1999) (volun ary dismissal of moving party prior to 

hearing on anti-SLAPP motion id not avoid liability for attorney's fees). 

The City cited the Cali mia authority to the trial court and the 

Court of Appeals, and Plain iff never provided any countervailing 

authority. (CP 171-181; App. r. 17; Resp. Br. l-15). Plaintiff merely 

argued that he should be allowe to amend the complaint in the absence of 

prejudice. (CP 127-129). But hether prejudice exists is not pertinent 

here. The issue is whether non .. oving parties can avoid the protections 
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provided by the anti-SLAPP st tute by amendment after the motion to 

strike has been filed. The answe is clearly that they cannot. 

T ndeed, although the ourt of Appeals below conceded that 

California cases are "persuasive authority for interpreting the Washington 

statute," (Appendix at 7), it completely disregarded the California 

authority precluding of anti-SLAPP motions through 

amendment or dismissal witho t comment or without citation to any 

authority supporting its conclusi n that the amendment removed the City 

from the protections of the statu ·e. 

The issue of whether an ti-SLAPP motion may be avoided by a 

post motion amendment involve a significant question of law involving a 

substantial public interest that rn rits review. 

b. The Was on Anti-SLAPP Statute Cannot Be 
A voided hrou h .Amendment or Dismissal and 
Does Not e uire Pre-Motion Notice 

The State of Washington 1as a policy that favors swift adjudication 

of "SLAPP" claims brought ag 'nst a governmental entity that involve 

.. public participation and petitio /' such as those at issue here. That policy 

is enshrined in RCW 4.24.525. e Legislature intended RCW 4.24.525 as 

a means to provide an expe ited, cost-effective, quick process for 

eliminating meritless claims tha have the effect of chilling participation 

- 10-
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and petition in government proc edings. Laws of 201 0, ch. 118, ~ 1. 1 The 

statute allows a defendant to fil an expedited special motion to strike the 

offending claims. RCW 4.24.52 

The decision of the Cou of Appeals conflicts with that policy and 

objective. The Court of Appea s reasons that notice to the nonmoving 

party and/or prejudice to the mo ing party is a pre-condition for a special 

motion to strike. There is abso utely nothing in the anti-SLAPP statute 

requiring that a nonmoving p y first be given notice that the moving 

party intends to file a motion un er the statute and be given an opportunity 

to withdraw the offending aUeg tions by amendment (such amendment to 

be denied only 1fprejudice to th moving party is shown). 

The anti-SLAPP statute akes no provision for pre-motion notice 

to provide an opportunity for ending the complaint (or a prejudice 

dment), and there is no reason why such 

a right should be implied? Was ington courts "are not free to engraft .. _ 

exception[sJ to [a] statute where the plain language of the statute is to the 

contrary.'' Schillin v. Radio Ho din s Inc., 136 Wn.2d 152, 165~ 961 P.2d 

1 The Legislarure has directed that the nti-SLAPP statute "is to be ~cL~~d construed 
.li]:J_erally to effectuate its general purpose of protecting panicipants in public 
controversies from an abusive u..~e ofth courts." Aronson. 7.38 F. Supp.2d at II 10. 
2 Rather, the statute provides that the a ti-SLAPP motion must be filed within 60 days of 
the date when the action is commenced RCW 4.24.525(5)(d). With such a short deadline, 
it i.s clear the Legislature did not intend a notice requirement. 
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371 (1998) (only the Legisla could create "inability to pay" exception 

to entitlement to double damage for "willful" failure to pay wages under 

s how to establish notice pre-conditions 

entities. See, ~ .• RCW Chapters 4.92, 

4.96. RCW 4.24.525 contains no notice pre-conditions. 

Furthermore~ the purpose ofthe anti-SLAPP statute is tmdercut if a 

nonmoving party is allowed to scrt offending claims, force the moving 

party to defend against them~ an , if the moving party can afford the costs 

of moving to strike the claims~ s. mply avoid the costs imposed by statute 

by amending the complaint at e eleventh hour. Indeed~ the Court of 

Appeals' decision may have the opposite effect of actually encouraging 

such meritless claims, as some arties will lack either the knowledge or 

wherewithal to invoke the statu ry procedure to challenge them with a 

timely motion to strike. This wil result in a win-win for the nonmoving 

party: if the claims are challeng d, they can be easily dismissed without 

financial consequence to the non oving party; if they are not, the moving 

party will have no choice but to i cur the costs of defending against them. 

Accordingly, the Court of Appeal ' decision increases the potential for the 

abusive practices against which t .. statute was designed to protect. 

In practice, the Court o. Appeals' decision invites unnecessary 

litigation and conflicts with th important public interest in judicial 
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economy by quickly resolving m ritless SLAPP claims at the beginning of 

lawsuits before substantial time d expense is incurred defending against 

those claims. This is consistent 'th the Legislature's objective to set up 

an expedited, "efficient, unifonn. and comprehensive)> mechanism through 

which claims "based on an a ion involving public participation and 

petition" can be evaluated and r olved at the beginning of the litigation. 

Laws of20JO~ ch. 118, § 1. 

The Court of Appeals' ecision is compl.etely inconsistent with 

that objective and policy. Allowi g a SLAPP plaintiff leave to amend the 

complaint once the motion to stri e has been filed (and when, as here. the 

pla1ntiff provides no evidence s bstantiating the claims) undermines the 

protections provided by the statut by allowing the plaintiff to avoid quick 

dismissal by mere artifice. As on court has stated, 

Instead of having to sho a probability of success on the 
merits, the SLAPP plainti would be able to go back to the 
drawing board with a se ond opportunity to disguise the 
vexatious nature of the s it through more artful pleading. 
This would trigger a sec nd round of pleadings, a fresh 
motion to strike, and ine tably another request for leave to 
amend. This would to ly frustrate the Legislature's 
objective of providing a uick and inexpensive method of 
unmasking and dismissin such suits. 

Navellier, 106 Cal. App. 4th at 7 ., . 

Relatedly, the Court of Appeals' decision will waste judicial 

resources by having anti-SLAPP otions filed and noted for hearing, only 
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to be easily defeated by motions o amend. TI1e public's interest is harmed 

when judicial resources are wast d, as they were in this case when the City 

(and the courts) was compelled to expend significant time, money, and 

energy in seeking to have the offi nding claims eliminated. 

Finally, the '•notice an opportunity" procedure the Court of 

Appeals created is unworkable and without guidance, especially when 

matched ttp against the require. ent under RCW 4.24.525(5)(a) that a 

moving party must file the spec'al motion to strike within 60 days from 

time of service of the compla· t. The Court of Appeals provided no 

guidance whether the notice ust be in writing or contain specific 

language_ Likewise, it did not .s te when notice mU5t be given relative to 

the date of service or how much t e the nonmoving party has to respond. 

Absent a "clearly demarcated tes , '' the Court of Appeals' requirement is 

unworkable. Schilling, 136 Wn.2 at 164 (court could not create "financial 

inability" to pay exception to age statute). The lower court decision 

obfuscates an unambiguous statu ry provision. and will lead to confusion 

and inconsistent results when trial courts try to apply the ruling. 

In short,. by misconstruin the statute and judicially engrafting a 

notice/opportunity to amend/ab ence of prejudice precondition~ the 

decision of the Court of Appeal severely undermines the Legislature~s 

objective and policy and is con to the statutory language. The public 
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has a substantial interest in the I w protecting participation and petition in 

governmental proceedings. The ity submits the decision of the Court of 

Appeals was arbitrary, contrary o the statutory language and intent of the 

Legislature, and merits review ( d reversal) by this Court. 

2. The Court of A peals' Decision Involves A Significant 
Question of La under the Constitution Because It 
Vjolates the Sep ration of Powers Doctrine 

The decision of the Cou of Appeals that a non~ moving party be 

given a chance to withdraw an offending SLAPP allegation violates the 

established separation of powers doctrine by usurping the cxcl~sive power 

of the Legislature to define u der what circumstances claims may be 

brought against the State and m icipalities. 

The Washington State onstitution does not contain a formal 

separation of powers clause. but "the very division of our government into 

different branches has been pr sumed throughout our state's history to 

give rise to a vital separation o powers doctrine." Brown v. Owen. 165 

Wn.2d 706, 718, 206 P.3d 31 (2009). "The doctrine of separation of 

powers divides power into t ee coequal branches of government: 

executive. legislative, and judie al." Waples v. Yi, 169 Wn.2d 152, 158. 

234 P.3d 187 (2010). "If 'th activity of one branch threatens the 

independence or integrity or i . vades the prerogatives of another,' it 
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violates the separation of pow rs." Td. (quoting State v. Moreno, 147 

Wn.2d 500, 505-06, 58 P.3d 26~ (2002)). 

It is the law in this S te that the Legislature may establish 

conditions precedent, including pre-suit notice requirements. It is the 

exclusive province of the Legisl ture to enact pre-suit notice requirements 

for claims against the State an municipalities, and defi.ne under what 

circumstances claims may be rought against them (here, under what 

circumstances SLAPP claims m y be brought against municipalities and 

dismissed pursuant to the anti~S APP statute). McDevitt v. Harbor View 

Med. Ctr., 85367-3, 2013 WL 6 221.56 (Wash. Nov. 14, 2013). Article II, 

section 26 of the Constitution a horizes the Legislature to direct "in what 

manner, and in what courts, suit ay be brought against the state."3 

This Court has frequent y held that the Legislature can establish 

procedural requirements and c nditions precedent before suit can be 

brought against the State and ocal governments. See, e.g., Coulter v. 

State, 93 Wn.2d 205, 207, 608 P.2d 261 (1980) (upholding the pre~suit 

requirements of former RCW 4.92.110 for tort damages against the State 

under an Article II, section 26 r tionale); Medina v. Pub. Util. Dist No. 1 

of Benton County, 147 Wn.2d 03, 312, 53 P.3d 993 (2002) (upholding 

3 Article II, section 26 of the Washin on State Constitution provides: "Th.e legislature 
shall direct by law, in what manner. a d in what courts, suits may be brought against the 
state." (Appendix at 30). 
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pre-suit notice requirement of former RCW 4.96.020(4) against local 

government entities under an A 'cle II, section 26 rationale). 

In Coulter, this Court decided that the pre-suit notification 

requirement of former RCW 4 92.110 was within the authority of the 

Legislature to enact under Articl II, section 26. Coulter, 93 W.n.2d at 207. 

In Medin~ this Court applied th same principle with regard to the former 

RCW 4.96.020(4) 60 day pre-s 't notice to local government entities in 

tort actions. upholding the no ce requirement because it was enacted 

within the constitutional power f the Legislature under Article II, section 

26. Medina, 147 Wn.2d at 314--15. 

Recently this Court uphe d the legislatively-enacted pre-suit notice 

requirement of former RCW 7. 70.1 00(1) (facially neutral. as to its 

application between govemme al and nongovernmental defendants) .!!:§. 

applied to the State as "a consti utionally valid statutory precondition for 

suit against the State because it as adopted by the legislature as provided 

in Artic]e II~ section 26 of t. e Washington Constitution." McDevitt, 

85367-3. 2013 WL 6022156 at* 1. 

The anti-SLAPP statute t issue, RCW 4.24.525, should be treated 

no differently. Like the facially neutral pre-suit requirements referenced 

above which were upheld un r Article II, section 26, as applied to 

government entities, RCW 4.2 .525 is a constitutionally valid statutory 
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pre-condition adopted by the L gislature (which is facially neutral in its 

application to both govemme tal and nongovernmental entities). As 

applied to municipalities. RCW .24.525 establishes a procedure by which 

SLAPP claims against municip ities can be tested for merit at an early 

stage. Article II~ section 26 of he Constitution provides that it is for the 

legislature to defmc under what ircumstances and in what manner SLAPP 

suits may be brought against m · cipalities. 

The Legislature validly c tablished the anti-SLAPP statute at issue 

in 2010. Laws of2010, ch. 118. e procedure and method the Legislature 

established to achieve the statut ry purpose is the special motion to strike. 

RCW 4.24.525(4)-(5). The Legi.lature viewed this procedural mechanism 

as so crucial to the protection of articipation and petition in governmental 

proceedings that it provided fo an "expedited appeal from a trial court 

order on the special motion or om a trial court's failure to rule on the 

motion in a timely fashion.'' RC 4.24.525 (5)(d). 

By its judicial engraftin of a requirement (contrary to persuasive 

on-point California law) that an nmoving party must be given a chance to 

withdraw an offending allegati n (absent prejudice to the moving party) 

before a motion to strike is filed as awlied to municipalities, the Court of 

Appeals encroached on the rig of the Legislature to define under what 

circumstances and in what m er SLAPP claims may be brought against 
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municipalities. The statute owhere provides for amendment or 

notice/opportunity or even hi ts at it. Indeed, the requirement 1~ 

profoundly inimical to th.e pu ose of the statute: ••The key concern of 

anti-SLAPP laws is to spare he moving party from the expense of 

defending a lawsuit brought t quell free expression. That purpose is 

thwarted if a plaintiff can amen his complaint to avoid payment of those 

fees." (Appendix at 21). The Court of Appeals' decision completely 

undermines that purpose by c eating an escape hatch for nonmoving 

parties that was not intended an is not present in the statute. It removes 

all teeth from the statute and ren ers it without real force or effect. 

The motion to strike echanism in RCW 4.24.525 is closely 

requirements, as applied to m icipalities, RCW 4.24.525 defines the 

circumstances and procedures der which claims based on participation 

and petition in governmental proceedings may be brought against 

municipalities. It was enacted s provjded by the express constitutional 

authority in Article II, section 6 for the Legislature to direct "in what 

manner, and in what courts, su t may be brought against the state." By 

engrafting on the statute an am ndment escape clause and a requirement 

that a nonmoving party be giv n notice and opportunity to amend his 

complaint, the Court of Appeals intruded on the power of the Legislature 
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and violated separation of powe s principles. Accordingly~ its decision is 

unconstitutional and should be r ersed. 

F. CONCLUSION 

Given the sweeping impl cations ofthe Court of Appeals' decision. 

review is appropriate. The deci ion involves significant issues of public 

concern justifying review und RAP 13.4(b)(4). It also violates the 

separation of powers doctrine, . ustifying review under RAP l3.4(b)(3). 

This Court should accept revie , reverse the dismissal of the appeal, and 

remand this case for further -oceedings consistent with this Court's 

Opinion, including a detenninati n of whether the allegations which were 

tbe subject of the motion to stri e are covered by the anti-SLAPP statute 

and whether the City is cntit ed to a $10,000 statutory award and 

attorney's fees and costs. 

RESPECTFULLY SUB ITTED this b day of December, 201.3. 

MEYER, LUEGGE & TENNEY, P.S. 
P.O. Box 2680 

A 98907-2680 

By: 

By: 
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A PENDIX 

1. November 7, 2013 P blished Opinion, Henne v. City of 
Yakima (No. 309029 II); 

2. Cal.Civ . .Proc.Code § 25.16; 

3. RCW 4.24.525; 

4. Washington State Co stitution, Article IT, section 26; 
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FILED 
NOV. 7, 2013 

lD 1 be Office oC tbe Clerk of Court 
WA State Court ol Appes Is. Division Ill 

IN 1HE COURT OF APPEALS 0 THE STATE OF WASIIDJ'GTON 
DMSIO TifREE 

NflCHAEL HENNE, No. 30902-9-ill 

Responclerrt. 

v. PUBLISHED OPINION 

CITY OF YAKlMA, a Mtmicipal ) 
C~o~oo. ) 

) 
Appellant. ) 

KUL~ J.- Michael Henn~ a Y a police officer) filed a complaint against the 

city ofY akima (City) for a!Jeged retalilttory e of internal investigations. The trial court 

denied the City's anti-SLAPP1 motion to e several ctanns in Mr. Henne's complaint. 

We conclude that the City is a legal tity and, therefore, could file its motion to 

strike under .RCW 4.24.525. But we also co Jude that the offending claims were 

removed from Mr. Henne's complaint and, us, the issue is now moot. Accordingly, we 

dismiss the appeal. 

1 Strategjc Lawsuit Against Public P "cipation, RCW 4.24.510. 
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No. 30902-9-III 
Henne v. City ofYilkima 

The City hired Michael Henne as a poli e officer in 1998 and promoted him to 

sergeant in 2007. Between January 2008 and ebruary 2011. the City received four 

reports of potential misconduct by Officer He e within the scope ofhis empJoyment as a 

police officer. These complaints included all a.tions of (1) rude conduct with other 

police offi~rs, (2) dishonesty involving an a11 ged assault against Officer Henne, (3) a 

rule violation failure to broadcast emergency · formation about a suspect's location, and 

(4) a possible illega) search. The City subseq ently conducted internal investigations of 

the reports and ultimately cleared Officer H e of all a] legations. 

led a complaint in Yakima County 

Superior Court against the City, alleging in p that after he was promoted to sergeant, 

Lieutenant Nolan Wentz began harassing him and telling other officers that Officer 

Henne should not have been promoted. Offi r Henne alleged that some police officers 

started harassing him by filing false reports a ainst rum, which resulted in unwarranted 

intemal investigations. Officer Henne also m "ntained that the City failed to discipline 

city employees when they disseminated info ation about the investigations to other city 

employees and in the community. Officer H ne complained that the City failed to 

follow its own internal investigation policies y neglecting to investigate facts in his favor 

A -002 
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No. 30902·9-m 
Henne v. Ciry of Yakima 

and failing to give him notice of findings or c pies of internal investigation files. Officer 

Henne asserts that even after be was cleared o all allegations, he was transferred to a less 

desirable position and «had to endure continui g criticism and harassment by [police 

department] officers and leadership." Clerk's Papers (CP) at 10. 

Officer Henne's causes of action inclu ed, in relevant part! that the City 

(1) interfered with his rights by reassigning hi to a less desirable position after he 

refused to resign from his position while he under investigation, (2) harassed and 

retaliated against him by subjecting him to nu erous unwarranted internal investigations, 

and (3) failed to investigate and discipline n erous officers for their unprofessional 

behavior. Officer Henne asked for damages e to lost wages and benefits, ]ost 

opportunities for advancement, emotional dis. , pain, embanassment. and humiliation. 

He also asked for injunctive relief to enjoin City from perpetuating the hostile work 

environment. 

The City filed a motion on December Ol 2011, to strike the claims rcJated to the 

internal investigations under Washington's a ·-sLAPP statute. It maintained that the*ie 

claims were protected under the starute becau e they involved "• pub) ic participation and 

petition.,., CP at J 5. 

3 
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No. 30902-9-Ill 
Henne v. City ofYaktma 

On January 30,2012, Officer Henne m ved to amend the complaint under CR 15 

and strike the City's motion as moot. He poin ed out that CR 1 5 allows for liberal 

amendment of a complaint unless tbe defenda t can show actual prejudice. He also 

argued that the City's motion to strike "is bro ght on its mistaken belief that the Plaintiff 

is churning the Defendant unlawfully harasse and retaliated against Plaintiff by initiating 

and/or conducting internal investigations/~ at 129. He emphasized that the:: heart of 

his amended complaint was the City's neglig t hirjng and supervision of city employees 

and the breach of police departm~t policies d procedures relating to internal 

investigations outlined in the collective barg · ing agreement and the civil service rules. 

Officer Henne explained that he was not aile ng that complaints should not be 

investigated, but that the investigations were i properly conducted. The City countered 

amending the complaint. 

At the hearing, the City argued that th anti-SLAPP statute was designed to protect 

local governments from actions that are base upon communjcations and proceedings in 

those local governments, i.e., lawsuits based n public participation, pointing out "this 

lawsuit is about ... suing the city for the aile ed acts of its agents in reporting internal 

investigation matters." CP at 318. Officer H nne countered that the government is not a 

4 

A· 004 

12/DB/2013 15:48 No.: I 11845 P.D33/DBD 



12/05/2013 15:00 5095754575 r~E'/ER FLUEGGE TEH~..JEV PAGE 34/50 

No. 30902-9-III 
Henne v. City ofYakima 

"personn for purposes of the anti-SLAPP statu e. 

The court denied the motion to strike 

amend. Officer Henne's amended complaint oved all allegations related to the City's 

internal invest:igatiol)s. The remaining causes faction included allegations that the City 

failed to adequately supervise the chief ofpoli e and curtai1 tbe harassment by other 

police officers against Officer Henne, breache internal investigation policies by failing 

to keep the internal investigation confidential, nd jmproperly ~:emoved Officer Henne 

from his position and improperly tried to inf 

The City appeals. 

Mooin.ess 

The dispositive jssue is whether the am dment of the complaint moots this 

appeal. The City argues that Officer Henne c not avoid the anti-SLAPP statute by 

amending the complaint to remove the claims ·sing from the internal investigations, 

which it claims are protected under the SLAP statute. Citing Navellier v. Sletten, 106 

Cal. App. 4th 763, 131 Cal. Rptr. 2d 201 (200 ), it urges us to follow California 

precedent, which generally prohibits an "elev th hour amendment to plead around a 

motion to strike under the anti-SLAPP statute. ' Id. at 772. California coUrts reason that 

5 
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allowing a SLAPP plaintiff leave to amend th complaint once the court finds the 

defendant has made a prima facie showing un ermines the legislature's goal of quick 

dismissal ofmeritless SLAPP suits. I d. (quo· g Simmons v. Allstate Ins. Co., 92 Cal.. 

App. 4th.l068, 1073-74~ I 12 Cal. Rptr. 2d 39 (2001)). 

Officer Henne countm that once he ended his complaint to remove the claims 

arising from the internal investigations, the Ci 's appeal was moot. He points out that he 

is not complaining about the City's internal i estigations ofhim; instead, the amended 

complaint alleges that the City failed to follo its own policies regarding such 

investigations. In sum, he argues that the op ative document before us is the amended 

complaint, which effectively disposes ofthe e tire appeal. 

Here, the motion to amend was filed fore the City filed its answer and before the 

parties engaged in discovery. There is no sho · g of prejudice, dilatory practice, or 

undue delay. A different situation might be p csented if the City had notified Mr. 

Henne's cnWISel that the claims violated the ti-SLAPP statute, had warned that a 

motion would be filed if Mr. Henne did not¥ luntarily amend his complaint, had given 

him a reasonable amount of time to make that amendment and yet Mr. Henne had failed 

to take action-thereby making it necessary fi r the City to prepare a motion. Absent 

prejudice, dilatory practice~ <Yr undue delay. 0 1cer Henne had a right to amend his 
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complaint while the anti-S LAPP motion wa..c; p nding. Thus, the amended complaint 

supersedes the original complaint. With the oval of the allegations relating to the 

City's internal investigations of Officer Henn the issues raised in this appeal are moot. 

The City as a Legal Entity Under RCW 4.24.525 

RCW 4.24.525 is significantly broader han RCW 4.24.510 in scope and purpose 

and contains a. detailed definition that includ '•an individual, corporation, business tJust. 

estate, trust, partnership, limited liability com any~ association, joint venture, or any other 

legal or commercial entity." RCW 4.24.525(1 (e). A California courf interpreting 

California's anti-SLAPP statute has held that • [t]he anti-SLAPP suit statute is designed to 

protect the speech interests of private citizens, the public, and governmental speakers." 

Bradbury v. Superior Court. 49 Cal. App. 4th 1108~ 1117~ 57 Cal Rptr. 2d 207 (1996) 

(emphasis added). The court reasoned that"[ ]ovemment can only speak through its 

representatives" and that ••[a] public entity is icarlously liable for the conduct of its 

employees acting within the scope of their em loyment." Id. at 1114. Further, noting 

that under the federal civil rights statute, mWJi ipalities and counties are treated as 

persons, the court held that a "person" under e California anti-SL.APP statute "must be 

2 Becan.\'>e .Washington~s anti-SLAPP s tutc was modeled after California's 
statute, ·California cases are persuasive autho ty for interpreting the Washington statute. 
Aronson v. Dog Eat Dog Films, lnc., 738 F. S pp. 2d 1104, 1110 (W.D. Wash. 2010). 
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read to include a governmental entity." Id. G ven the statute's plain language and 

California precedent. the City, which is a mun cipal corporation and a recognized "legal 

entity/' falls within the meaning of the anti-S 

The amendment of the complaint moo the other issijes raised on appeal. 

Accordingly, we djsmiss the appeal as moot 

Attorney Fees 

Both parties request attorney fees on peal. The City requests attorney fees and 

costs under RCW 4.24.525(6) and RAP 18.1. RCW 4.24.525(6)(a} requires an award of 

attorney .fees ''to a moving party who prevails in part or in whole, on a special motion to 

strike.'' Because the City is not the prevailin party on the motion to strike, we deny its 

attorney fees request. 

Officer Henne contends that starutory enalties, costs and attorney fees should be 

awarded to him. However, his request for ex enses is inadequate. To receive an award 

of costs and attorney fees on appeal, a party ust devote a section of its opening brief to 

. the request. RAP 18.1(b); Phillips Bldg. Co. . An, 81 Wn. App. 696, 700..05, 915 P.2d 

1146 (1996). The court rule requires more th a bald request for attorney expenses on 

appeal. Phillips Bldg., 81 Wn. App. at 705- e pany seeking costs and attorney fees 

must provide argument and citation to autho to establish that such expenses are 
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Henne v. City of Yakima 

warranted. !d. Officer Henne hi!3 failed to do o. Accordingly, we deny his request for 

attorney fees. 

Kulik J. 

I CONCUR: 
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FEAR.TNG, J. (concurring in part and di ting in part)- I agree with the 

majority's second ruling that a city is a 1'perso ,. for purposes ofWashington,s anti­

SLAPP (Strategic Lawsuits Against Publio Pa icipation) Statute, RCW 4.24.525. I write 

separately, in part, because I believe the issue erits additional analysis. I also write 

separately because the majority fails to provid directions to the trial court as to what 

steps to take as a result ofthis ruling. Presum bly, the majority wishes no steps to be 

taken; to which I respectfully disagree. 

l dissent from the majority's first rulin dismissing the appeal as moot. I also 

respectfully question the majority's ruling on important substantive question after 

declaring the appeal moot. I would remand th case to the trial court to continue with its 

review as to whether the anti-SLAPP statute a plies to any of the claims in Officer 

Michael Henne's fJ.rst and/or amended campi int and to determine whether to award city 

of Yakima the statutory penalty and reasonabl attorney fees and costs incurred by reason 

of Officer Henne • s asserting claims that o ffeo 

MOO. SS 

Michael Henne sued Yakima. in part, aiming he was subjected to unwarranted 

internal investigations. He alleged in one pa 

Defendant by and through its agents harassed and retaliated against Plaintiff by. 

subjecting him to numerous unwarranted int al investigations." CJerk's Papers at 12. 
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Henne v. City of Yakima 

This claim impliedly objected to the city's res se to complaints about the conduct of 

Officer Henne on matters that could be of publ c importance. 

Yakima brought a motion, pUISuant to e anti-SLAPP statute, to strike allegations 

in the complaint. As a result, Officer Henne ended his complaint to remove paragraph 

4.5. Yakima proceeded with its motion anywa and argued it should still be awarded, 

despite the amendment, reasonable attorney fe and costs and the statutory penalty for 

having to bring the motion to Strike. The trial ourt did not address whether the awards 

are proper despjte an amendment to remove o ending language, since it ruled that a city 

is not a "person" under the statute. 

On appeal, Yakima contioues to argue i. should be awarded the penalty and fees 

and costs regardless of whether Henne amen d his complaint. The majority agrees with 

the city that the trial judge erred when ruling e city was not protected by the statute. 

But then the majority ignores the question of hether Yakima is entitled to an award. 

Whether Yakima should receive any award is active, viable question that should be 

addressed. The appeal is not moot. 

A case is moot "when it involves only bstract propositions or questions~ the 

substantial. questions in the triat court no long exist, or a court can no longer· provide 

effective relief.'' Spokane Research & Def F ndv. City of Spokane, 155 Wn.2d 89, 99, 

ll7 P .3d t 117 (2005); State v. Slattum, 173 11. App. 640, 647, 295 P ,3d 788, J"eview 

denied, 178 Wn.2d 1010 (2013). Generally, is court may not consider a case ifthe 

issue presented is moot. In re Det. of R..R., 77 Wn. App. 795, 799, 895 P.2d 1 ( 1995) 
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(quoting In reCross, 99 Wn.2d 373, 377,662 .2d 828 (1983)). We may provide 

Yakima relief in the form of statutory awards by remanding to the trial court to decide 

whether an award is proper. 

A legal bul1y employs the legal system i order to punish someone who publicly 

spoke about the bully's conduct and in order t quiet someone from speaking, in the 

future, about that conduct. Typically. the bull 1
S conduct is a matter of public 

importance. Examples of lcgaJ bullying incJu Lance Armstrong suing the Sunday 

Times for suggesting be used banned substanc s and Texas ranchers suing Oprah Winfrey 

and Ellensburg's Mad Cowboy Howard Lyma for depicting American beef as unsafe. 

For the latter case see Texas Beef Group v. Wi 'ey, 201 F.3d 680 (5th Cir. 2000). Oprah 

Winfrey and the Sunday Times bad resoW"Ccs t pay their respective defenses, but many 

defendants face bankruptcy when faced with d fending a legal bullis suit. The legaJ 

bully does not necessarily sue to win, but to in 'midatc. University of Denver Professors 

George W. Pring and Penelope Canan coined e term '•Strategic Lawsuit Against Public 

Participation (SLAPP)1" to describe such suits Tom Wyrwich. A Cure for a "Public 

Concern'': Washington's New Anti-SLAPP La , 86 WAS'"J. L. REv. 663, 666 (2011). 

The cases involve not only lawsuits traditional y associated with frc:e speech, such as libel 

and-defamation sujts, but other actions such as business interference, conspiracy, or 

trespass. Jd. 

3 
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In February 2010, the Washington stat legislature passed it.-. Act Limiting 

Strategic Lawsuits Against Public Participatio . LAWS OF 2010, ch, 118. The 

Washington Act_proteets the free expression Washington citizens by shielding them 

from meritless lawsuits designed only to incu coats and chiiJ future expression. 

Wyrwich, supra, at 663. Washington's A.;:t as modeled on California 1S influential anti· 

SLAPP statute. Id. 

The 2010 Washington Act contains ad 

(1) The legislature finds and declares t at: 
(a) lt is concerned about lawsui brought primarily to chill the valid 

exercise of the constitutional rights of dom of speech and petition for 
th.e redress of grievan~; 

(b) Such lawsuits, called "Strate ic Lawsuits Against Public 
Participation" or •'SLAPPs," are typica ly dismissed as groundless or 
unconstitutional, but often not before t e defendants are put to great 
expense. harassment, and intel1'Uption fthcir productive activities; 

(c) The costs associated with de ding such suits can deter 
Individuals and entities from fully exer ising their constitutional rights to 
petition the government and to speak o on public issues; 

(d) It is in the publjc interest for citizens to participate in matters of 
public concern and provide informatio to public entities and other citizens 
on public issues that affect them witho t fear of reprisal tltrough abuse of 
the judicial_process; and 

(e) An expedited judicial revie would avoid the potential for abuse 
in these cases. 

(2) The purposes ofthis act are 
(a) Strike a balance between the rights of persons to file lawsuits and 

to trial by jury and the rights ofperson to participate in matters of public 
concern; 

(b) Establish an efficient, unifo 
speedy adjudication of strategic lawsui 

(~)Provide for attorneys• fees, 
appropriate. 

4 
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LAWS OF 2010, ch. 118, §I. The legislature di cted the courts to llberally interpret the 

Act. ••This Act shall be applied and construed liberally to effectuate its general purpose 

of protecting participants in public controversi s from an abusive use of the courts.» 

LAWS OF· 2010, ch. 1 18, § 3. 

Washington's anti-SLAPP statute. codi 1ed at RCW 4.24.525, allows a party to 

bring a special motion to strike a cJairn that is ased on an action involving public 

participation and petition. An "action invol · g public participatioD and petition'' . 

includes "[a]ny ... lawful conduct in further ce ofthe exercise ofthe constitutional 

right of :free speech in connection with an issu of public concern, or in fur$erancc of the 

exercise of the constitutional right of petition.' RCW 4.24.525(2)(e). A party bringing a 

special motion to strike bas the initial burden f showing by a preponderance ofthe 

evidence that the claim is based on an action i volving public participation and petition. 

If the moving party meets this burden, then responding party must establish by clear 

and convincing evidence a probability ofprcv "ling on the c1aim. If the responding party 

meets this burden, the court must deny the mo ion to strike. RCW 4.24.525(4)(b). 

If a party prevails on an antiwSLAPP motion t strike, the offending party incurs 

sanctions. In such event, the court shall awar , to a moving party, costs of litigation and 

any reasonable attorney fees inCl.l1:Ted in cooo ction with each motion on which the 

moving party prevailed. RCW 4.24.525(6Xa i). The court shall also award the 

prevailing movant an additional amount af$1 ,000. RCW 4.24.525(6)(a)(ii). 

5 
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RCW 4.24.525 demands ~pedited rev ew of the "moving party's'' motion to 

strike and the stay of discovery until the cowt resolves the motion. See RCW 

4.24.525(5)(a}(c). The trial court's denial of akima's motio.o is before this Court of 

Appeals on interlocutory review because "[e] ery party has a .right of expedited appeal 

from a trial court order on the special motion r from a trial court's failure to rule on the 

motion in a timely fashion." RCW 4.24.525{ X d). 

RCW 4.24.525 is not Washington's fi anti-SLAPP statute. Inl989, 

Washington adopted the na.tion,s first anti~SL . P law still codified at RCW 4.24.500 to 

.520. The law, known as the ''Brenda Hill Bil," provides immunity from civil liability 

for claims based on good faith communicatio with the government regarding any matter 

.. reasonably of concern.'' Wyi'Wich, supra. a.t 69. The Brenda Hill BHI was not without 

defect, since it provided no method for earJy smissal. !d. With courts unable to dismiss 

S.LAPPs before discovery, defendants had no eans of escaping the significant legal 

expenses SLAPPs intend to inflict. !d. at 670. 

CITY AS "PERSON,, UND ANTI-SLAPP STATUT.E 

The one pertinent question the majori addresses is whether the city of Yakima is 

a .. person" entitled to recover the penalties an costs afforded in the antj-SLAPP statute. 

The statute allows recovery to a prevailing '"m ving party." RCW 4.24.525(6)(a). A 

•• • moving party' means a..p.erson on whose be a.lfthe motion described in subsection ( 4) 

of this sef;tion is fi]ed seeking dismissaJ of a im." RCW 4.24.525(l)(c). In turn, the 

statute defines a "person" broadly as .. an indi dual, corpm·ation, business trust, estate, 

6 
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trust, partnership~ limited liability company, a sociation, joint venture, or any other legal 

or commercial entity." RCW 4.24.525(1)(c) ( mphasis added). 

No Washington decision answers the g estion of whether a city is a "person" 

entitled to the protections ofthe 2010 anti-SL P statute, nor does any Washington 

decision involve a govc1nmcnt entity as a "m ving party.~' A city, particularly one as 

large as Yakima, is not typically viewed as a arty that may be intimidated by SLAPP 

suits, and thus the purpose of anti-SLAPP sta tc:s is not a tailor fit in the context of 

Yakima seeking protection. Since the statute eeks to preserve free speech rights and 

govennnent entities do not possess free spe:ec rights, a forceful argument is made that a 

govemment entity should not be considered a ¢~person'" under RCW 4.24.525(l)(e). 

Our state's high court in Segaline v. D partment of Labor and Industries, 169 

Wn.2d 467, 238 P.3d 1107 (2010) ruled that government entity is not a "person" under 

the 1989 anti-SLAPP statute, RCW 4.24.500 o .520, for the reasons expressed above. 

Nevertheless, the 1989 statute did not defme be word .. person." The statute also read 

that it was designed to protect ••individuals w o make good faith reports to appropriate 

governmental bodies." RCW 4.24.500 (emp asis added), 

RCW 1.16.080(1) is a guiding light to e interpretation of all statutes. The statute 

reads: "The term 'person' ma.y be construed t include the United States, this state, or any 

state'or territory, or any public or private c on1tion or limited liability company, as well 

as an indivjdual." But as the court in Segalln noted, the provision does not compel the 
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court to broadly construe "person," but rather e use of''may" permits the court to 

interpret "person~' to include such entities. Se aline, 169 Wn.2d at 474. 

We arc not free to use our own judgme t and rule that a government entity should 

not receive protections under RCW 4.24.525. nstead, we must apply the statute's broad 

definition of .. person." A reviewing court's pr mary goal is to determine and give effect 

to the legislature's intent and purpose in crcati g the statute. Woods v. Kittitas County, 

162 Wn.2d597, 607, 174 P.3d25 (2007); Am. Cont'llns. Co. v. Steen, 151 Wn.2d 512, 

518.91 P.3d 864 (2004). Ifthe statute's mea 'ng is plain on its face, then the court must 

give effect to that plain meaning as an express on oflegisls.tivc intent Woods, 162 

Wn.2d at 607; State v. J.M, 144 Wn.2d 472, 80, 28 P.3d 720 (2001). We must give 

meaning to every word and interpret the statut as written. Enter. Leasing, Inc. v. City of 

Tacoma Fin. Dep 't, 139 Wn.2d 546,552, 988 P.2d 961 (1999); Prosser Hill 

Coal. v. County ofSpolame, 309 P.3d 1202, 1 07 (2013). 

With the majority, I conclude that a •• rson" under the 2010 anti-SLAPP statute 

includes a government entity such as a city. y conclusion is based upon principles of 

starutory interpretation and decisions from C ifomia. "Person" under the 2010 statute., 

unlike the 1989 version, includes a .. corporati n" and "any legal entity," both whlch, 

under Jay and legal definitions, include a city d any other government entity. 

Courts should consider the meaning th naturally attaches and take into 

consideration the meaning that attaches from he context. State v. Ratliff, 140 Wn. App. 

12, 16, 164 P .3d 516 (2007). In construing st tutory language, words must be given their 

8 
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usual and commonly accepted meaning. In reAdoption ofLybberr. 75 Wn.2d 671, 674, 

453 P.2d 650 (1969). RCW 4.24.525(1Xc) o its the terms "city," "government entity," 

and .. municipal corporation." Such an omissi .n might lead one to conclude a municipal 

corporation was not desired as a "person" und tlte anti·SLAPP sr.at:trte. Many statutory 

definitions of "persons" include a .. governm t entity" or "municipal corporation," which 

suggests the omission of such words is intenti nal. See RCW 5.51.010(3); RCW 

7.04A.Ol 0(6); RCW 23B.01.400(23);.RCW 7 .1050.020(19). At the same time, if the 

legislature did not wish a government entity t be included as a "person," the legislature 

could :have expressly stated such through exec tions. 

Under RCW 4.24.525(l){e), a .. person' includes a "corporation," not simply a 

private or for profit corporation. Alternate Ia definitions for a "corporation,., include 

"the municipal authorities of a town or city," d "a body formed and authorized by Jaw 

to act as a single person'' although "constirut by one or more persons" and legally 

endowed with "various rights and duties toge er with the capacity of succession." 

WEBSTER'S THIRD NEW INTERNATIONAl.. DlC ONARY S 10 (1993). Black's Law 

Dictionary includes a ''public" ''political" and ~·m1,1nicipal" corporation within its 

classifications of•<corporation." BLACK'S LA DICTIONARY 391·93 (9th ed. 2009). 

RCW 4.24.525(1)(e) also defines a" on" as any "legal or commercial entity." 

Black's Law Dictionary defines a .. legal enf "as "[a] body, other tltan a natural person, 

that can function legally, sue or be sued, and ake decisions through agents." BLACK's. 

suprd, at 976. A city has a legal existence, by hich it may make decisions, sue. and be 
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sued. A city is a "legal entity!~ 1n many deci 'ons, government or public entities are 

referred to as legal entities. See, e.g., Pub. Utl. Dist. No. 1 of Snohomish County v. 

Taxpayers & Ratepayers ofSnohomiJh Co , 78 Wn.2d 724,731, 479 P.2d 61 (1971). 

RCW 4.24.525(l)(e) partially defmes a "person'' as "any other legal or 

commercial entity." (Emphasis added.) Use fthe word ~~or" denotes that 

noncommercial entities are included. We pres e that the word "or-" does not mean 

"and~' and that a statute's usc of the word "or'' is disjunctive to separate phrases unless 

there is a clear legislative intent to the contr . HJS Dev .• Inc. v. Pierce County, 148 

Wn2d45l, 473 n.95, 61 PJd 1141 (2003); St e v. Weed, 91 Wn. App. 810, 813; 959 

P.2d 1182 (1998). Noncommercial entities in lude nonprofits and government entities. 

Because the California anti~SLAPP sta te served as a model for the Washington 

Act, courts can use the bonowed statute rule t interpret the Washington Act. Fielder v. 

Sterling Park Homeowners Ass 'n, 914 F. Sup . 2d 1222, 1234 (W.D. Wa. 2012) (comt 

used California law to intetpret Washington tj .. SLAPP statute); Aronson v. Dog Eat 

Dog Films, Inc., 738 F. Supp. 2d 1104, 11 JO .D. Wa. 2010); Wyrwich, szpra, at 689. 

The California Code of Civil Procedure gran a "_person," sued for exercising a.right to 

petition or free speech, the opportunity to file special motion to strike the offending 

claims. CAL. CIV. PROC. § 425.16(b)(l). The statute does not define the term "person." 

Nevertheless, California courts have held that a municipal corporation is a .. person;~ 

under the state's anti-SLAPP statute. Schaffe v. City & Cowtty ofSan Francisco, 168 

Cal. App. 4th 992, 85 Cal. Rptr. 3d 880 (200 ; Vis her v. City of Malibu, 126 Cal. App. 

A- 019 

i 

12/08/2013 15:48 No.: I 11645 P.048/080 



12/05/201~ 15:00 5095754575 ~~E\'ER FLUEGGE TEt'iNEV 

30902-9-ill 
Henne v. City o[Yalcima 

4th 364, 367 n.l, 23 C~J. Rptr. 3d 816 (2005); Bradbury v. Superior Court, 49 Cal. App. 

4th 1108, ll J 4, 57· Cal. Rptr. 2d 207 (1996). 

In .shol.t; municipal corporations l;Ue p sons. my friend. 

AVOIDANCE OF ANTl-SLAPP T A TUTE BY AMENDMENT 

Th~ majority and J do not dispute that fficer Henne was entitled to amend his 

complaint to exclude any language that offen the anti-SLAPP statute. I disagree with 

the majority, however, in that the majority fail to address the principal purpose of the 

appeal-determining whether or not Officer enne avoids the starute' s repercussions by 

the amendment. The stanrte's provisions don t help us answer this question. No 

Washington decision has addressed the questi n of whether the plaintiff may escape the 

statutory sanctions by an amendment, so I re1 upon the purpose of the statute. 

The key concern of anti-SLAPP laws i to spare the moving party from the 

expense of defendirig a lawsuit brought to que 1 free expressjon. That purpose is 

thwarted if a plaintiff can amend rus complain to avoid payment of those fees. One can 

argue that, if the case is quickly dismissed by anti~SLAPP motion, the fees incurred by 

the defendant are minimal such that they shou d not be shifted to the claimant. But the 

fees will not always be minimal. Preparing th motion involves analysjs of facts and 

claims as well as legal research and writing. ecausc of the importance of exercising free 

speech and the worth of a discussion of matte ofpublic concern, the statute considers 

any fees too high. The one exercising its righ should not bear any costs. Thus, I would 

1] 
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allow the city ofYakima to recover the penal and reasonable attorney fees and costs, if, 

upon remand, Yakima "prevails" on its motio to strike. 

No California decision directly address this important issue. In Navellier v. 

Sletten, 106 Cal. App. 4th 763, 131 CaL Rptr. d 20 I (2003). the court addressed a 

plaintiff seeking to amend his complaint, aft the motion to strike was granted, to assert 

claims that did not offend the anti-SLAPP sta te. Our case is in a different posture since 

Offi.cer Henne filed his motion to amend befi any motion.hearfug. Nevertheless, the 

Califomia court denied the motion to amend 'shing to preclude the plaintiff from 

escaping the provisions of the statute by amen ing the complaint. This wish is served by 

imposing the statutory awards when a motion o amend is filed to avoid those awards. 

ALLEGATIONS PROHffilTED BY ANTI-SLAPP STATUTE 

Michael Henne denies that any of the a. legations in his first complaint offended 

the anti-SLAPP statute. He argues that the co plaint did not seek recovery for the 

internal investigations of the Yakima Police epartment but for a failure to follow city 

procedures and for violating the collective b ining agreement. He :ti.Jrther argues that 

the focus of his complaint was negligent sup ision and hiring of employees, not 

negligent investigating. Finally, he contends e amended his complaint only as a matter 

of precaution. 

Since the trial court denied Yakima's otion for relief under the anti-SLAPP 

statute, based upon the trial court's view that municipal corporation was not protected 

by 'tlte statute, the triaJ court did not address hether the first complaint, nor if any 

1 

A -021 

12/0S/2013 15:48 Ho.: RS45 P.050/0SO 



12/06/2013 16:00 5095754676 ME\'ER FLUEGGE TEHHEV 

30902-9-UI 
Hermev. CityofYakima 

provisions ofthe amended complaint, violate e statute. The parties have not fully 

briefed nor argued whether the anti-SLAPP st :tute prohibits any of the allegations in 

plaintifFs initial or amended complaint. Ther fore, I would remand to the trial court to 

determine whether any allegations offend the tatute. The trial co1:1rt should strike any 

offending language in the amended complaint 

Ifthe trial court finds the a.nti-SLAPP . tatute probibits any claim in Michael 

Henne's original or amended complaint, the p rties should brief the court regarding 

whether the city of Yakima is entitled to the$ 0,000 statutory award and attorney fees 

and costs. 

California's statute, like the Washingt statute, reads that a prevailing movant 

"shall't be awarded reasonable attorney fees d costs and the statutory penalty. See CAL. 

OV. PROC. § 425. J 6(b)( 1); RCW 4.24.525(5 a), Nevertheless, California courts have 

refused to grant the prevailing part}\ on a mot on to strike, the statutory penalty and fees 

and costs when the motion was of limited su 

In Moran v. Endres, 135 CaL App. 4th 952, 953~54, 37 Cal. Rptr. 3d 786 (2006), 

church memben filed suit, alleging that defen ants committed various torts as part of a 

wrongful attempt to control the church and as ertiog causes of action for defamation, 

false light, intrusion upon seclusion, assault, attery, and civil conspiracy, among others. 

Defendants filed a spet::ial motion to strike th complaint under the anti-SLAPP statute. 

The trial court gtanted defendants' motion on y as to the civil conspiracy cause of action. 

The trial court denied any statutory award on he ground that the anti-SLAPP motion had 

1 
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such insignificant effect on the lawsuit that de endants could not be viewed as prevailing 

for pwposes of attorney fees award. The Cali omia Court of Appeals affiiTned, reasoning 

that awarding the statutory penalty would not er the legislature's purpose. The 

California legislature enacted the anti-SLAPP tatute te prevent parties from using the 

judicial process to chill public participation. L. CJV. PROC. § 425.16. ln Endres, the 

California Court of Appeals noted, "[n]either he public's nor defendants' right to 

participate was advanced by [their] motion." 35 Cal. App. 4th at 955. Granting their 

motion, the court found, was an "illusory viet ry ." !d. at 954. The factual allegations did 

not change and the possible recovery remaine the same. !d.; see also .Bl-own v. Elec. 

Arts, Inc., n2 F. Supp. 2d 1148, 1155 (C.D. al. 2010)(applying California law, the 

court. in suit brought by the National Football League's greatest ronning back, Jim 

Brown, denied an anti-SL.A.PP statute award cause the motion's importance was 

insignificant to the case). 

Washington's statute is based on the C 'fontia statute. Bruce E.H. Johnson and 

Sarah K. Duran, A View From The First Ame dment Trenches: Washington State's New 

Protections For Public· Discourse And Demo acy, 87 WASH. L. REv. 495, 518·(2012). 

Like: the CaHfornia legislature, our legislature was "concerned about lawsuits brought 

primarily to chill the va1id exercise of the con titutional rights of freedom of speech and 

petition for the redress of grievances." LAws F 20 l 0, ch. 118, § 1. To "( e ]stablish an 

cfficieD4 uniform, and C<lmprehensive metho for speedy adjudication of strategic 

lawsuits against public participation," the legi Jatu.re, '~[p ]rovide[ d] for attorneys' fees, 

1 
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costs, andadditionalrclicfwhereappropriate. LAWSOF2010, ch. 118. § l (emphasis 

added). But, unlike California's anti-SLAPP s atute-which requires its courts to award 

fees, costs, and the statutory penalty to "prcvai ing" movants-RCW 4.24.52.S(6)(a) 

requires courts to award reasonable attorney fi ~costs, and the statutory penalty to "a 

moving party who prevails, in part or in whole .,., 

If the trial court fmds Washington's an ~SLAPP statute prohibits claims in 

Michael Henne's original or amended compla' t, I would direct the parties to brief the 

trial court on whether the city of Yakima prev 'led for purposes of RCW 4.24.525. More 

specifica11y. the parties should brief whether CW 4.24.525 requires a court to award 

feest costs, and the statutory penalty to a mov· g party who prevails in part, but whose 

victory is illusory and which does not further t e lcgisJature's stated intent-advancing 

public participation. 

Fearing, J. 
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West's Annotated cal.ifornia Codes 
Code of Civil Procedure (Refs & Annos) 

Part 2. Of Civil Actions (Refs &.Annas) 
Title 6. Of the Pleadings in Civil Actions 

Cllapter 2. Pleadings Demanding Relief (Refs & 

Article 1. General Provisimls (Refs &: Annos} 

(a) The Legislature finds and declares that there b~s been a dis 

ex:ercise of the constitutional rights of freeclom of speech and p 
declares tbat it is in the public inte:r:est to encourage continu 

participation should not be chilled through abuse of the judicial 

(b)(l) A cause ofactiiJJl against a pe~Wn arising from any act 

fh:e speech under the United States Constirution or the Califumi 

to a special motion to mrike. unless the court determines that 
plaintiff will prevail on the claim. 
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os) 

bing increase Jn lawsuits brought primarily to chill the valid 

·tion for the redress of grievance~;. The Legislature finds and 

participation in matters of public significance. and t})at this 
roccss. To this end, this section shall be coi'IStrued broadly. 

that person in furtherance of the person's rieht of petition or 

Constirution in connccmon with a public issue shall be subject 
e plaintiff hBS established that the:re is 11 probability that the 

{2) ln milking its detcnninatioTI, the court shall consider rhe pie dings. and supporting and opposing affidavits stating the facts 

Ul)On which the liabiliJ:y or defense is based. 

(3) If the coun detmnines tbat the plaintiff has established a bability that h~ or she will prevail on th~ claim, neither that 

oeterminat:ion nor the fact of that determination shall be aclmissi le in evidence at any la.tet stage oftbe case, or in any subsequent 

action, and no burden. of proof or degree of proof otherwise app icablc sha II be a~ted by that determination in any 1 ater stage 

of the case or in any sub!lequent proceeding. 

(c)(l) Except as provided in paragraph (2), in any action subjc t to subdivision (b), a prevailing defendant on ll.l;pecial motion 

to strike shall be entitled to recover his or her attorney's fees and costs. If the court finds that a special motion to strike is 

frivolous or is 110lely intended to cause unnecessary delay, the c utuhalt nward costs and reasonable attorney's fees to a plaintiff 

prevailing on the motion, purstlant to Section 128.5. 

(2) A defendant wbo prevails on a special motion to strike in an action subject to paragraph ( 1) shall not be entitled to attorney's 

fees and costs if that cause of action is brought pursuant to Sec · 16259, 11.130, 11130.3, 54960, or 54960.1 of the Oovemnu:nt 

Code. Nothing in this paragraph shall be consttued to prevent prevailing defendant from recovering attorney's fucs and costa 

pursuant to subdivision (d) ofSeetion 6259, 11130.5, or 5469 S 1 • 

(d) Titis section sball not apply to any enforcement action bra ght in the name of the people of the State of California by tne 
Attorney Oeneral, district attorney, or dty attorney; acting as public prosecutor. 

A -025 

12/08/2013 15:49 Ho. RS45 P.054/0SO 



12/05/2013 15:00 5095754575 r.,E.·/ER FLUEGGE TEHNEV PAGE 55/50 

§ 425.18. Anti.SLAPP motion, CA CIV PRO§ 425.16 

(e) As used in this section, "act in furtherance ofa perso:n's right fpetition or frr::c speech under the United States or Californi• 

Constitution in connection with a public issue" ir:u::ludes: (l) any written or oral statement or writing made before a legislative, 

executive, or judiei.J proceeding, or any other offieialproceedin authorized by law, (2) any written or oral statmnent or writing 

made in connection with an issue under consideraticm or ~eview a legislative, executive, or judici!il body, or any other official 

proceeding authorized by law, (3) any wr1.tten or om! statement r writing made in a place open to the public or a public forum 

in connection with an issue of public interest, or (4) any other duct in furtherance ofthe exercise of the constitutional right 

of petition or the constirutional.righ.t of free speech in connecti with a public issue or an iSSI.le of public interest. 

(f) The special motion may be filed within 60 dayt: of the servic of the complaint or, in the court's discretion, at any later time 

upon tmns it deems proper. TI1e motion shall be scheduled by e clerk of the court for a hearing not more than 30 days after 

the service of the motion unless the docket conditions of the co require a later hearing, 

(g) All discovery proceedings in the aetion shall be stayed upo ti'le filing of a notice of motion made pursuant to thls s~:ction. 

The stay of discovery shall remain in effect until notice of entry fthe ordtr ruling on the motion. n,e court, on noticed motion 

and for good cause shown. may order thst specified discovery b conducted notwitbstanding this subdivision. 

(b) For purposes of this. section, "complaint" includes "c: ss-complaint" and "petition," ''plaintiff'' includes "crcas­

complainant" and "petitioner," and" defi:ndant" includea "eros -defundant" and" respondent." 

(i) An order granting or denying a special motion to strike shall be appealable under Section 904.1. 

(j)(l) Any party who files a special motion to strike pursuant to this section, and any party who flies an opposition to a S'pecial 

motion to strilce, shall, promptly upon so filing, ttan8mit to the dicial Council. by e-mail or facsimile, a copy of the endorsed. 

filed caJ)tion page of the motion or opposition, a copy of any ll:l cd notice ofappeal or petition for a writ, and a conformed copy 

of any order issued pursuant to this section, including any ordtr nting or denying a special motion to strike, discovery, or fee~. 

(2) Tb~: Judicial Council shall maintain a public record of info at ion transmitted pursuant to this subdivision for at le!lst three 

years, and may store the information on micro:film or other app riatc c:leetronic media. 

Credits 
(Added by Sta!a. 1992, c. 726 (S.B.1264), § 2. Amended by S! ts.l993, c. 1239 (S.B.9) .• § 1; Stals.l997. c. 271 (S.B.1296), § 

1; Stals.l999, c. 960 (A.B.1675), § I, eff. Oct. 10, 1999~ Stats 2005, ·c. 535 (A.B.1158), § 1, eff. Oct. 5, 2005; Stats.2009, c. 

65 (S.B.786), § 1; Stats.2010, c. 328 (S.B.l330), ~ 34.) 

Notes of Decisions (3039) 

Footnotes 
l So in enrolled OiU. Probably sho11ld be ''54~6o . .s~. 

West's Ann. Cal. C.C.P. § 4~.16, CA CIV'P'R.O § 425.16 
Current with all2013 Reg.Sess. laws, all2013-2014 1st Ex.S s. laws, and Res. c. 123 (S.C.A.3) 

\o\l<lsllawN(;!Xf© 20'!3 Thomson Re-uters. No claim to ori.lnal U.S. Go•Jemment Worl<s. '2 
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4.24.525. Public participation lawsults-Specii31 motion to$ ke ... , WAST 4.24.525 

West's Revised Code of Washington _;\nnotated 
Title 4· Civil Procedure (Refs &: Annoa) 

Chapter 4.24- Special Rights of Action and Special I unities (Refs &Annas) 

(I) As used in this section: 

4.2-4.52.5. Public pa:rticipation la suits~-Special motion to strike 
claim--Damages, costs, attorn 'fees, other relief-Definitions 

Effective: J 

PAGE 56/50 

(a} "Claim'' includes any lawsuit, cause of action, claim, cros.o;..cl im, counterclaim, or other judicial pleading or filing requesting 
relief; 

(b) ''Government" includes a branch, det:~anment, agency, ins mentality, official, employee, agent, or other per.~on acting 
under color of law of the United States, a state, or subdivision a state or other public authority; 

(e) "Moving party" mearu a person on whose behalf the mo · n described in subsection (4) of this section is filed aeeldng 
dismissal of a claim; 

(d) "Other governmental proceeding authorized by law" means a proceeding conducted by any bo11rd, commission, agency, or 
oth~:r entity created by state, county, or local statute or rule, in luding any self-regulatory organization that regulates persons 

involved in the securities or futures business alld that bas be delegated authority by a federal, state, (Jt' local government 
agency and is subject to oversight by the delegating agency. 

(e) "Person" means an individual, corporation, business trust, tate, trust, partnership, limited liability compltl'ly,aR.~ociation, 
joint venture, or any other legal or commercial entity; 

(f) "Responding party" means a person against whom the moti n described in subsection (4) of this section is tiled. 

(2} This section applies to any claim, however characterize that is based on an action involving public participation and 
-petition. As uslld in this section, an "action involving public p icipation and petition" includes: 

(a) Any oral stl!.tement made, or written statement or other docu ent submitted, in a legislative, executive, or judicial prot:ccding 
or other govemmeni:al ptOceeding autbori~d by law; 

(b) Any 01'91 stntement mad!!, or written statement or other doc ent submitted, in connection with an issue under con.qideration 
or review by .a legislative, executive, or judicial proceeding or other governmental proeeeding authori:ced by law: 

\l'l~ttawNext' © 20·13 Tl1ornson Reuters. f,la claim to ori in<;J! U.S. GcvernmG:nt worl<s. 
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• ? 

4,24.525. Public participation law5uits-·Special motion to .stri e ..• , WAST 4.24.525 

(c) AIIy 0!1!) r;.tatement made, or written statem~nt or otbl;l' docum nt s\lbmi tted, that is reasonably likely to ol'!.courage or to enlist 

public participation in an effort to effect consideration or revio of an issue in a legislative; executive, t>r judicial proceeding 

or other governmental proceeding authorized by law; 

(d) Any oral statemcnrmade, or written statement or other doc ent submitted, in a place open to tbe public or a public forum 

in connection with an issue of public conccm: or 

(e) Arty other lawfUl conduet in furtherance of the exercise or'th constitutional right of'free s'Pecch in connection with an issue 
of public concern, or in furtherance of the exercise of the consti tiona) right of petition. 

(3) This section does not apply to any action brought by the att mey general, prosecuting attorney, or city attorney, acting as 

a pgblic prosecutor, to enforce laws aimed at public protection. 

(4Xa) A party may bring a special moti<~n to strike any claim that is based on an action involving public participation nnd 

pctitic:m, as dc:fil'led in subsection {2) of this section. 

(b) A moving party bringing a s'Pecial motion to strike a elai under thi" subsec:tion bas the initial burden of showing by a 

preponderance of the evidence that the claim is based on an B 'on involving public participation and petition. If the: moving 
partY meets tbis burden, the burdc:n shifts to the responding pa to establish by cleat' and convincing evidence a probability 

of prevziling on the claim. If' the responding party meets this b rden, the court shall deny the motion. 

(c) In making a determination under (b) of tl'lis subsection, court shall conside~ pleadings and supporting and opposing 
affidavits stating the facts upon which the liability or defense i based. 

(d) If the court detennines that the responding party has est11.bli bed a probability of prevailing on the claim: 

(i) The fact that the determination has been made and the sub ranee of the determination may not be adnlitted into evidence 

at any later stage of the case; and 

(ii) The detennill!ttiot1 does not affect the burden of proof or s ndard of proof that is applied in the underlying proceedittg. 

(c) The attorney general's office or any government body to hich the moving party's acts were directed may intervene to 

defend or otherwise support the moving party. 

(5)(a) The special motion to strike may be fited within sixty ys of the service of the most recent complaint or, in the court's 

discretion, at acy tater time upon terms it deems proper. A h ring shall be held on the motio~:~ not later than thirty days afta 
the service of the motion unless the docket conditions of the require a later hearing. Notwithstandit1g this subsection, the: 
court is directed to bold a hearing with all due speed and mJch hearings should receive priority. 

(b) The court shall render its decision as soon as possible but o litter than sevc;:n days after the nearing is held, 

Wes1l<owNexf© 2013 Thon<son Reuters. No claim to ori 1MI U.S. Governm~nt ·1'iorks. 2 
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4.24.525. Public participation lawsuits--Special motion to st ke ... , WAST 4.24.525 

(c) All discovery and any pcmding hearings or motions in the a on shall be stayed upon the filing of a special motion to strike 

under subsection (4) of this section. The stay of discovery shall main in effect until the entry of the order ruling on the motion. 

Notwithstanding the stay imposed by this subsection, the court, n motion and for good cause shown, may order that apedfled 

discovery or other hearings or motions be conducted. 

(d) Every party has a right of expedited appeal from a trial co order on t:Jte special rnotion or from a trial court's failure to 

rule on the motion in a timely fashion. 

(6)(a) The court shall award to a moving party who prevails, part or in whole, on a special motion to strike made undli:r 

subsection ( 4) of this section, without regard to any limits un.d.e state law: 

(i) Costs of litigation and any reasonable attorneys' fees incu 
preVIliled; 

in con.nection with each motion on which the mo"ing party 

(ii) An amount of tOll. tbousand dollars, not including the costs f litigation and attorney fc:es; and 

(iii) Such additional relief, including sanctions upon the respon ing party and its attorneys or law firms, as the court detem~ines 

to be necessary to deter repetition of the conduct 11nd compam le conduc:t by others similarly situated. 

(b) If the court fLildS that the special motion to strike is fi'ivolou or is solely intended to cause unnecessmy delay, the court shall 

award to a responding party who prevails, in part or in whole, ithout regard to any limits under state law; 

(i) Costs of litigation and any reasonable attorneys' fees incu d in connection with each motion on which the responding 

l)llTty prevailed; 

(ii) An amount of ten thousand dollars, not including the costs of litigation and attorneys' fees; and 

(iii) Sucb additional relief, inchtding sanctions upon the movi party and its attorneys or law tinns, as the court determines to 

be necessary to deter repetition of the eoJtduct and comparabl· conduct by others similarly situated. 

(7) Nothing in this section limits or precludes aey rights the oving party may have under any other ¢Onstitutional, statutory, 

case or common law, or rule provisions. 

CTCdits 
[2010 c 11 B § 2, eff. June 10, 2010.} 

Notes of Decisions (9) 

w~stlawNexr © 2013 Tliornson Rc;!lllers. 1\io clai!TI to nri inal u.s. GOV(i:rnment Worl<S. J 
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§ 26. Suits Against the State, WA CONST Art. 2, § 26 

West's Revised Code of Washington Annotated 
Constitution of the State ofWashington (Refs &Anno 

Article 2. Legislative Department (Refs &Annos) 

MEVER FLUEGGE TE~lNEV 

The legislature shall direct by law, in what manner, and in what courts. suits may be brought against the state. 

Credits 
Adopted 1889. 

Notes of Decisions (39) 

West's RCW A Const. Art. 2, § 26, WA CONST Art. 2, § 26 
Current througil amendments approv~ ll-6-2012 

Wsstl<JWNexr © 2013 Tl1omson Reuters. No claim to 011 ina\ U.S. Government worl~s. 
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., 

lN THE COURT OF A PEALS, DIVISION fil 
FOR THE STATE F WASHINGTON 

MICHAEL HENNE, 

Plaintiff/Respondent, 

vs. 

CITY OF YAKIMA, 
a Municipal Corporation, 

Defendant/ Appellant. 

) 
) OURT OF APPEALS No. 309029-Ul 
) 
) 
) ERTIFICATE OF SERVICE 
) 
) ENT ON 12/06/13 VIA FAX FOR 
) I.LING IN COURT OF APPEALS, 
) IVISION III 
) 
) 

----------------------------------------------------) 

The undersigned declares under pena ty of perjury under the laws of the State of 

Washington that the following is true and co ect: 

On the 6111 day of December, 2013, I deposited in the mails of the United States 

Postal Service a properly stamped and ad ressed envelope containing a copy of the 

PETITION FOR REVIEW OF DEFEND NT CITY OF YAKIMA to the following: 

Counsel for Plaintiffi'Respondent: 

Lish Whitson~ Esq. 
Kristy L. Stell~ Esq. 
Lish Whitson PLLC 
2121 5th Avenue 
Seattle, WA 98121-2510 

DATED this 6TH day ofDecember, 2 13~ at Yakima, Washington. 

~:rs 

CERTIFICATE OF SERVICE - l 
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